#34(L) 5/13/64
Memorandum 6L4-31

Subject: Study No. 34{L) - URE (Hearsay Evidence]

This memorandum relates to proposed Division 10, Hearsay Evidence,
of the Bvidence Ccde. It will discuss certain definitions in Division 2
as they relate to the hearsay division. Many of the matters presented here
were presented in Memorandum 64-17. There are some nev matters for your
consideration elso, and we have brought together all the material that you
are to consider inlregard to the hearsay division in this iemoranpdum.

DEFINITICNS

Several of the definitions that appear in Rule 62 of our Tentative
Hearsay Reccmmendation have been included in Division 2, entitled "Words
and. Phrases Defined"”. We have placed the definitions relating to hearsay
amcny the general definitions relating to the entire code because it 1s
easler to find them there and because the defined terms are useful in oth=
parss of the code.
Section 145. .

™ Cafinition of "declarant" is the same as that appearing in RURe o:=(a].
Secsicn 170, -

Thé definiticn of "hecrsoy evidence iz a rociscld version of the
deTiniticnal portion of the opening paragraph of RURL 63.
Section 185.

The definition of "perceive" is the same as BURD 62(3).

Sectlons 210, 215, 235.

The definitions of "publie employee", "public entity”, and "state"

supersede the definitions of "public officer or employee" and "state"
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in sutdivisions k and 5 of RURE 62.
Section 240,

This section is the same as RURE 62(1).
Section 255,

This definition is the same in substance as the definition in sub-
divisions (6) and {7) of RURE 62 as revised at the February meeting. The
folloring matters should be considered in regard to this section:

(1) We have substituted "his attendance" for "appearance” in
subdivision {a){4) to conform to paragraphs (5) and (6) of subdivision {a).
(Code of Civil Procedure Section 206L provides in part: "A witness, served

with 2 suvpena, must attend at the time appointed, . . ." Other existing

statutes also use "attend".) Either 'httendance” or "appearance" should be
used wniformly in the seection,

{2) 1In paragraph (3), note that the New Jersey Committee used the
wvord "disability" instead of "physical or mental illness or infirmity".

{3) In paragraph (5) we suggest that the words "by sutpens" be
deleted, Attendanece can be compelied by means other than subpena., For
example, abtendance of a county Jjail prisoner is compelled by an order of court
Code Civ, Proc. §§ 1995, 1997. Should & broader phrase be substituted for
"by subpena’?

(4) In subdivision (b)(1), the New Jersey Committee used "was brought
about by" instead of "is due to".

(5) Subdivision (b)(2) presents two important policy problems.
First, there seems no logical reason why it is restriected to the case where
the declarant is absent heyond the jurisdietion of the court to compel
appesrance by its process. The logic of the provision would seem to apply to
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any case vhere the deposition of the declarant could have been taken by the
proponent by the exercise of reasonable diligence ond without undue hardship
or expense, including, for example, cases where the Ceclarant is imprisoned,
where the proponent of his statement has exercised reasonable diligence
{even though within the jurisdicticn) but has been unable to procure his
atiendance, where he is too ill to atitend the hearing, and even when he
is dead., Nuw Jersey revised the eguivalent of subdivision (b)(2) to meet
this problem as follows: "But a witness is not unavailable , . . when his
deposition could have been or can e taken by the eizercise of reasonable
diligence and without undue hardship . . . [or expensel." It is suggested
that the New Jersey revision makes good sense.

Second, subdivision (b){2) makes no sense when & person is offering
a deposition on the ground that a person is unavailable as a witpess.
Subdivision (b)}{2) appears to state that a person is not unavailable as
a wvitness if his deposition can be taken. (In the Uniform Rules, a
deposition is admissible even if the declarant is available as a witness.
When ve deleted this provision, we created this problem.) In this connec-
tion, see our proposed amendments of Ccde of Civil Frocedure Section 2016
(page 351 of tentative recommendation) and Penal Code Sections.I345 and
1362 (nage 353 of tentative reccmmendation). OCne method of dealing with
the problem would be to insert in each of these three sections the
definition of unavailable as a witness from Section 255 (with subdivision
(b){2) cmitted). The disadvantage of this is that ire then have four code
sections that will need to be kept consistent and to make a change in what
constitutes unavailability will require amendment of four secticns in

three Qifferent codes.
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Another method of dealing vith the problem would be to divide sub-
division (b} of Section 255 into two subdivisicons tc read as follows:

(b) A declarant is not wnavailable as a vitness if the
exemption, disqualification, death, inability, or absence of
the declarant is due to the procurement or wrengdoing of the
proponent of his statement for the purpose of preventing the
declarant from attending or testifying.

{¢) If the evidence offered is not a deposition of the
declarant, a declarant is not unavailable as a witness if the
deposition of the declarant could nhave been or can be taken
by the proponent of his statement by the exercise of reasonable
diligence and without undue hardship or expense.

If this method is used, the intrcductory clause of subdivision (&) should
be revised to read: "Except as otherwise provided in sutdivisions (b} and
(C } . [}

A third method of dealing with the problem is to delete the deposition
provision frem Section 255 and to consider each hearsay exception where
unavailability of the witness is regquired and to determine vhether the
proponent of the statement should be required by the particular exception
to obtain a deposition if possible. For example, if the ctatement is a
declaration against interest, should the propenent be required to take the
deposition of the declarant? Suppose the declarant does not give a
deposition consistent with his previous declaration against interest. Can
the proponent then coffer the deposition and also offer his prior declaration
against interest (as a prior inconsistent staterent ) as substantive evidence
even though the declarant is not unavailable as a vitness! The answer
would seem to be no. See Hection 1202. We discuss later in this memo-
randun whether unavailsbility of the witness shoull e a regquirement under

the declaration against ilnterest exception. However, this example does

inCicate the problem presented by the definiticn of unavailable as a witness.

i



If this method is selected by the Commission we will vrepare a memorandum
that will consider each exception that contains a recuirement that the
declarant be wnavailable as a witness.

Incidentally, it is noted that, in People v. Spriges (the recent

declaration against interest case), a footnote states that a person is
not available as a witness if the privilege against self-incrimination
is claimed. This dictum, of course, is consistent with Cection 255, but
is not consistent with scme previous California cases.

DIVISION 10. HUARSAY EVIDENCE

Secvion 12C0.

This section is based on the opening paragraph of Rule 63. The openin;,
parezraph of Rule 63 has been split into this secticn and the definitional
seciion, Section 170.

Section 1201,

This is the same as RURE é6.

Section 1202.

This section is the same as RURE 65, Ve sugsest that the words
“tending to impair" that appear in the last sentence of the section be
changed to "offered to attack"., ‘his change would nelke the rule consistent
with RURE 20 and 21,

Secticn 1203.

Section 1203 will contain the egquivalent of URZ Rule &4 if the
Comission decides to retain the rule.

At the Morch 1964 meeting the Commissicn direcied the staff to prepare
macerial on vhether a provisicn similar to Rule 84 should be included in the

poriion of the nev stetute rcelating to hearsqy evidence. Rule 6l requires
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that a pretrisl disclosure te mace Lefore certain ~Trilten hearsay statements
may te used at the trial unless the judge finds that the adverse party bhas
not been unfairly surprised by the failure to make pretrial disclosure.
The Commissicn determined that “urther consideration should be given to the
question whether a provision similar to Rule 6l showld be included in the
Ceopnissions's reccormenda’sions, aad  special consideration should be given
to the possivle applicatlon of such a section in criminal proceedings since
the prosecution does not have the benefit of discovery in criminal cases.,
Background. The Commission's actions to date on Rule 64 are as follows.
In 1959, the Ccrmissicn revised Hule 6% (in a prelininary draft of the
hearsay evidence reccumendation) to read:
Any vriting admissitle under exception[s] (15), {16}, (17), (18),
{aza] (19), (20), or (29) of Bule 63 shall be received only if the
peasy ofFuring such criting heo delivered a coii of 1, or so much
hereci as may relate to the coniroversy, to cach alverse party &
reasoneble time before trial unless the judge finds vnat such adveise
party has not been unfeirly surprised by the failure ©to deliver such
copy. MNothing in this section is intended o affect or limit the

provisions of Sections 2016-2035, inclusive, of tae Code of Civil
Procedure, relating to depositicns and discovery.

After further consideration, and after revieving the ccmments of the
northern and southern secticns of the State Ber Coumiitee, the Commission
decided to delete ihe last sentence of the revised rule {the underscored
senitence). It was concludsd thai this sentence was unnecessary and confusing.

The southern secticn of the Tate Bar Commitice concluded that Rule 6h
should be epplicable to th: sutdivisions listed in Revised Zule 64 (set out
abeve) and, in addition, tc sutdivisions (21} and {22). This decision vas
reconsidered by the State Par Ccmmittee and affirmed at a subsequent meeting

of that Committee.



To facilitete understanding cf these decisions, e indicate below the
subject matter of each of the subdivisicns of Rule &7 thauw vere listed
in the revised rule and that the iote Par Commititee vould have added to

the revised rule. We also indicatc the section of the dralt hearsay

division in which the particular subdivisions have Tcen ccrpiled.

Subcivision Section of Statute
of levised on
UR: } Hearsay Evidence Subject ratier of hearsay exception
(15) 1271 Report of public employee
(16) 1272 Repori of vital statistic
(173(=) 1273 Content of writing in custody
of public emplcyee
(17)(v) 1274 Froof of ebsence of public record
(18) 1275 Certificate of marriage
(19) 1280 Officizl reccrd of document
affecting an interest in property
{z0) 1281 Judgment of previous cenditicn
{deleted)
{21) 1282 Judgment cgeinss perscn ent’”?
to indeonity
(22} cmitted Judgmenc dctornining public
interc:y io lond
(29) 1201 Recitals in decuments affecting
1292 property and iz ancient documents.

The ancient documents rule was made
a separate subdivisicn by sub-
sequent Ccrmissicn acticn.

After further consideration, the Ccmmissicn delermined that Rule 64

should apply only to subdiviszions (15) and {29) of Iule 63. The Scuthern

Section reacted to this decision as follcows:



It was noted that the Cormissicn, at its December 10, 1959,
reeting, apparently had reversed itself and had voted Lo eliminate
reference in Rule 64 to the following subdivisions of Gule 63 which
relate to the admissibility of certain writings: namely, (16), (17),
(18}, and (19)}. The members vere at & loss to understand the reason
for such celeticns by the Commission. The feeling of the section was,
except for business records (“hiech ordinarily are difficult to obtain
rrithout a subpena}, writings vhich are made admissible by any approp-
riate subdivisicn of Rule &3 sliould be delivered to the adverse party
8 reascnable time hefore triai. The southerr secticn, therefore,
epproved Rule 64 in the folloving form:

[Rule B4 revised to apply te subdivisions (15) chrough (22},

inclusive, of Rule 63 and to sutdivision (29) of Rule 63.]

The pinutes of the meeting vhere this decisicn of the Douthern Section was
reconsidered and reaffirmed state:
Rule 64 was reapproved in the same revised forn that the
southern section had approved at the January 25, 1660 meeting.
It appears to the southern secticn that the philcosophy of Rule
6L is that when a party wants to offer a writins which is a
copy and not the originzl, & copy of the writing that e intends to
offer shouwld be submitted to the adversary in adwvance of trial so
that Tull opportunity is given tc compare the copy with the original,
that this philosophy is sound, presenis no hardship, and is in the
interests of full disccvery; that, therefore, DNule &4 should make

reference to the writings referred to in subtdi-isions {15} to (22)
inclusive, and in subdivision (£9) of Rule 63.

The Commission's reconsideration of Rule 6k and the decision to limit
the application of the rule fo writinzgs admissible only under subdivisions
(15) and (29) of Rule 63 was the result of the fear that Rule 6L would
operate to prevent impeachment by use of the various types of writings
covered by the other subdivisions formerly subject to Rule 6k,

4t a subsequent meetinz, the staff pointed out thal there was scme
inconsistency in the action of the Ccrmission in so limiting Rule 64, As
so limited, an original official reccord was redquired to Le served under
Rule 6&, but & copy of the same record was admissicle without such servicee.

A record of an acticn by a publiec official was required to be served under
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Rule 6L, but an official report of an acticn by somcore cother than a public
off'icial was not subject to this requirement. £ roevort of a marriage
performed by a judge was inadmissivle unless Rule Gl vas complied with,
but a report of a marriage perforred by a minister vas admissible withcout
complying with Rule 6k,

LTter considering this incorcistency, the Ccmmissicn determined to
delete Rule 54 entirely. This decision was mede tecause it was conceluded
that the modern discovery procedures provided adequaete proieetion. In
addition, the Ccmmission was influenced by the fact that there is no
requirement like Rule 6l under existing Californis leu.

The State Bar Committee finelly agreed to the Geletion of Rule 6k,

Discovery in eriminal cases. The Ccmpission decifed te reconsider 1ts

action on Rule &4 after receiving scme ccomzents upon the tentative reccomen-
dation that pointed out thet the reason given in the tentaiive reccmmendsticn--
dizcovery provides adequate proteciicn--dces not aprly in criminal cases.

Scrie Ccumissicners indicated that the matter shoull te reconsidered in regard
to civil cases as well. In order that you might consider Rule &4 against

the bvackground of the existing lavr, ve summarize heie the California law
relating to discovery in criminal cases. TFhis sumery is based on Louisell,
Modern California Discovery 395-4Ch {1963).

At the trial, the defendant hes the right to iunspect any statements
whicn he has made to the prosecuticn. The defendant has the right to inspect
any statements rade to the prosecution by any of the vitnesses agsinst him.
The defendant may discover documenis and targitle objects such as police
reports, a narcotle register, photosraphs, etc., vhere he can make at least

a prima facle showing that the things sousht will be relevant and admissible
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as .evidence at the trial. 7The identity of informers can also be discovered
by the defendant where such informetion is pertinent to the defense or 1lo
the adwissibility of evidence against the defendant.

Prior to the trial, the defendant by moticn may inspect any statement
vhich he has made to the prosecution authorities. He has been granted the
right to inspect the statements of third persons to the prosecution even
where there is no indication that the prosecution intends to use those persons

as witnesses at the trial. Vetter v. Superior Court, 189 Cal. App.2d 132,

10 Cal. Rptr. 820 {1951) (hearirg denied). The defendant has been granted
the right to inspect documents and tangible objects prior to trial. In at
least one case he has been granted the right to inspect objects end documents

that would not be admissible at the trial. Walker v. Superior Court, 155 Cal.

App.2d 134, 317 P.2d 230 (1957) (inspection of State Isboratory Report granted
even though the report itself would not be admiseible evidence at the trial).
The defendant may discover the identity of an informer where such identity is
reasonably necessary to his defense.

The discovery rights granted the prosecution in criminal cases are

somewhst more modest than those granted the defendant. Jones v. Superior Court,

58 Cal.2d 56, 22 (al. Rptr. 879, 372 P.2d 919 (1962), held that the prosecution
could obtain a certain amocunt of discovery in a rape prosecution. The defendant
moved for a continuance of the trial on the ground that he was impotent and
needed time to gather medical evidence relating to this defense. Upon motion
of the prosecution, the defendant and his attorney were required to make
avallable to the prosecution the names and addresses of any physicians and
surgeons &ubpenaadto testify on behalf of the defendant in regard to this
defense, the names and addresses of all physicians who treated the defendant
prior to trial, the reports of doctors or other reports relating to the question

-10-



of the impotence of the defendant, and all Xrays of the defendant taken
immediately following an injury he had suffered several years before. The
California Supreme Court held that the trial court's order was too broad and
could not be enforced. However, the Supreme Court said the trial-court -could
order the defendant to reveal the naires and addresses of wiltnesses he intended
to call and to produce reports and Xrays he intended to introduce in evidence
in support of his defense. Such a requirement would nct violate the privilege
agalinst self-incrimination, it would merely advance the time at which the
defendant would reveal the information. The case was, therefore, remanded
for further proceedings in accordance with the Supreme Court's opinion. In

People v. Lopez, 60 A.C. 171 (1963), the defendant, on motion of the prosecution,

was ordered to produce the names ond addresses of persons the defendant

anticipated calling as alibi witnesses, written statements or notes of state-

ments by such witnesses, and recordings, transcripticns of recordings and
* written statements or notes of statements of witnesses who had testified st
the preliminary hearing. On appeal, the defendant objected that the granting
of the order denled him a fair trial. The Supreme Court rejected the conten-
tion because the prosecution has a limited right of discovery. Moreover,
neither the record nor the briefs indicated whether the information was
actually furnlshed to the prosecution as a result of the order; hence, even
if the prosecution had no right of discovery, the defendant was not ina

position to complain of the order. 60 A.C. at 192-193.

New Jersey recomrendation. The Commission should note the action taken

by the New Jersey Committee on Rule 64. The New Jersey version is as follows:

Whenever s declaration admissible by reason of paragraphe (2), (3},

(13), (15), (16), (17), (18), (19}, (21), (22), (29) or (31) of Rule 63
is a writing, the judge may exclude it at the trial if it appears that
the writing was not made kncwn to the adverse party at such time as to
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prevent unfair surprice or deprive him of a fair opportunity to
rrezare to meet it.

The New Jersey Commitiee ocrments on their proposal:

Fule 64 as presented here . . . differs from the Uniform Rule as

to language and also applies to a larger number of exceptlons . . . .
The purpose of the Rule is to provide against surprise =nd to give
sufficient opportunity for an adverse party to compare on a pretrail
basis written hearsay of a secondary character against original records,
ete. The raticmale has been extended to include affidavits, deporitions
and several other forms of written hearsay as well. This shouid not
unduly burden the proponent of the evidence, although it could be

argued that the discovery. procedures already in effect sufficiently protect
adverse partiess against surprise. FRule 64 sheuld remove some of the
sting from hearsay rules that have been liberalized. As one lawyer
remarked when suddenly confronted with hearsay at the trial,

"[Wle should have some opportunity to run it down." Ephraim Willow
Creek Irrigation Co. v. Olson, TO Utah 95, 106, 258 P. 216, 220 (1927).

The subdlvisions listed in the New Jersey proposal are {2) affidavits,
(3) former testimony, (13) business records, (15) official records, (16) vitel
statistics records, (17) copies of official writings, (18) marriage certificates,
(19) property records, (21) judgment against person entitled to indemnity,
(22) judement determining public interest in land, (29) recitals in aispositive
instruments, and (31} learned treatises. .

Recommendation. In the light of the Jones and lopez cases, Rule 6l

could be made appilcable in criminal cases. It does not require the defendant
to disclose anything, it merely provides that he must give advance disclosure
if he is going to disclose the matter at the trial.

The Commission’s principal concern with Rule 64 was over the use of
hearsay evidence for impeachment purposes. You will note that the New Jersey
Committee omitted sutdivision (1) pretrial statemenis of witresses, and
subdivisions (6), (7}, {8), and (9) relating tc confessions ard admissions.
These are the principal <ource of impeaching material., On occasion, c¢f course,

some of the other matters listed can be used for impeachment purposes, but if
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the matter is also admissible under satdivisicn {1), (6), {7}, (8), or (9),
ths evidence 1s admilssible withoub regard to the requirements of Rule &k.

The matters omitted from the MNew Jjersey version of Rule 64 are as follows:
(4) spontanecus declarations; (5) dying declarations; {1C) declarations against
interest; {12) state of mind; (14) absence of tusiness record; (20) judgment
of previous conviction; (23) {24} (25) (26) (27) (28) family history statements
and reputation evidence; and {30) ccrmercial lists.

The reason for the exclusion of subdivision (4) and (5) is apparent:
such statements are not likely to be in writing. The reason for the exelusion
of subdivision (10) ard {12} is not so apparent. Subdivision {14) cannot
consist of a writing. The reason for the exclusion of subdivision {20) is not
apparent, for it appears Indistinguishable from other judgments such as those
listed in subdivisions {21) and (22). The exclusion of reputation evidence
iz readily understandable, for reputation evidence is generally not in writing.
The execlusicn of family history statements that are in writing, however, is
difficult to understand. The reason for the exclusion of commercial lists is
not apparent.

If the principle underlying Rule €L is sound, we think it should be
extended to the following sections in the tentative hearsay statute: 1251
(recorded recollection), 1252 and 1253 {former testimony)}, 1263 {declaration
against interest)}, Sections 1264-1267 (state of mind), 1269 {business record),
1271 {report of public emplioyee), 1272 {vital statistic report), 1273 (copy
of writing in public custcdy), 1274 {certificate of absence of public record),
1275 {certificate of marriage}, 126C {recorded docurents}, 1281 (judgment of
previcus comviction), 1282 {judgrent against person entitled to indemnity},

1283 ( judgrent determining liability of third person), 1284-1287 (family
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history statements and reputation of family history among xembers of the
family}, 1288 (community reputation), 1289 {statezent concerning bound ary

by person with personal knowledge thereor), 1290 {reputation as to character),
1291-12392 (recitals in dispositive instruments and ancient documents), 1293
(ccmrercial lists), 129% (historical works, scientific books, etc.), and 1235
(hearsay evidence rade admissible ty other statutes).

We have cmitted 1250 (prior Inconsistent and prior consistent statements)
in order to retain the right to impeach without giving advance warning. 1254
(sPODtaneous statements) and 1255 (dying declarations) are excluded tecause
the nature of the statements involved indicates that they are unlikely tc be
in writing. Sections 1256-1262 are excluded for the sare reasons that prompt
the exclusion of prior statements of trial witnesses. So far as the remainder
of the hearsay exceptions are concerned, we see little reason to distinguish
one form of written hearsay from arother. If it is a2 good idea to require
pretrial disclosure of written hearsay that is to be relied on at the trial,
&ll of the matters listed should be included.

In scre cases a rule requiring pretrial disclosure of the listed hearsay
would preclude effective impeachment. For example, a marriage certificate or
public record of a marriage in some cut of the way place could be effeclivel:-
produced after a witness or party has testified that he or she was never
married. We think, however, that it is more likely that such evidence would
be used affirmatively to prove one's case rather than to attack the other
party's case. When used affirmatively, it would be desirable for the other
party to have advance warning so that the hearsay cculd be checked.

5o far as civil cases are concerned, it may be that the discovery tools

avallable provide a rarty with adequate protection. The defendant in a



eriminal case has a considerable array of discovery tocls available to him.

In the light of the Jones and Lopez cases, the prosecution may te able to

protect itself against docurentary hearsay evidence; but the scope of the
prosecuticals right to discovery is still scmewhat uncertain.

On: balance, we think URB Rule €l prescribes a desirable rule and a
provislon similar thereto should be incorporated in our statute as Section
1203. It should bte made applicable to the sections listed above.

Joe Ball amendment.

Sutdivision {b) of Section 1271 contains the provision first recormended
by Commissioner Pall when the Commission was considering evidence in eminent
dorain cases. The subdivision provides that a public employee whose written
report 1s admitted under a hearsay exception may be called as an adverse
witness and cross-examined as to the subject matter of his statement. The
Commission asked the staff to consider what other exceptions to the hearsay
rule such a provision might be made applicable to.

We think such a rule might be made applicable to Sectioms 1254 (spontanecus
statements), 1264 {state of mind), 1266 {statement of previous symptoms),

1269 {business records), 1271 {report of public employee), 1272 (report of
vital statistics), 127h4 (certificate of absence of public record}, and 1275
{certificate of marriage). We would include in this list declarations against
interest but for the fact that we have provided that such statements are
inadmissible unless the declarant 1s unavailatle as a witness. We have
extluded from the foregoing 1ist all exceptions based on the upavailability
of the declarant as a witness.

Section 1204,

Section 1204 is the same in subtstance as our URE Rule 66.1. We have

a8 similar statute in our privileges division, Section 920.
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Suggested additional section.

Cur declaration against interest section (1263} contains a provision
that the statement 1s inadmissible against the defendant in a criminal action
unless the statement would te admissible under Section 1256 (the confession
rule) against the declarant if he were the defendant in a criminal actlon.
Should this provision be made gzereral. That is, should it apply to all hearsay
exceptions?

Section 1250.

Section 1250 is the same as our URE Rule 63(1)(a), (v}, as revised at the
February neeting.

Section 1251.

Section 1251 is the same as our URE Rule 63(1)(c).

Section 1252.

This is the same as cur URE Rule 63(3). "Former testimony" is defined
here, however, lnstead of in the definitioms. We have defined the term here
because it is used only in Sections 1252 and 1253 and is an artificlal definition.
The definition appeared in ocur URE Rule 62(8).

Section 1253.

This is the same as cur URE Rule 63{3.1).

Section 1254.

This 1e the same as cur URE Rule 63(L4).

The Serate Subcommititee considering our recommendations expressed same
concern that subdivision (b) does not require that the statement purport to
gtate what the declarant was perceiving. Compare the language of subdivision
{a}(1). The objection was made, however, after a quick look at the section

and without thorough consideration. The last line of the section reguires
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the statement to narrate, describe or explain the act, cordition or event
being perceived by the declarant. Should the language be modified to
correspond more closely with subdivision (a})?

Section 1255.

This is the same as our URE Rule 63(5).

Section 1256.

This 1s the same as our URE Rule 63(6) as revised at the February 1964
meeting.

Section 1257.

This is the same as our URE Rule 63(7).

Section 1258,

This is the same as our URE Rule 63(8)}(b).

Unless a general section applicable to all hearsay exceptions is approved,
perhaps a provision should be added to Section 1258 providing that the hearsay
referred to is inadmissible against a criminal defendant unless it meets the
requirements of Section 1256. California, like most other Jurisdictions,
does not make an admission by silence inadmissible because it was made while
the defendant wes in police custody. WITKIN, CALIFORNIA EVIDENCE 267 (1958).
Cf., MATT. 27:13-14 (R.S.V.) ("Then Pilate said to kim, 'To you not hear how
rany things they testify against you?' but he gave him no answer, not even %o
a single charge . . .")}.

Section 1259.

Section 1259 is the same as our URE Rule 63(8)(a).
Sectlon 1259 relates to admissions by agents that were authorized to be
rade. Sections 1260 and 1261 also relate to admissions by sgents.

Both Sections 1260 and 1261 have a vrovision requiring evidence of the
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requlisite relatignghip to te intrcduced before the admission i1s introduced.
The judge, however, may vary the order of proof. In contrast, Section 1259
says nothing concerning the order of proof. The problem is the same, and
under existing law the general rule is that the agency nust be shown first,
but the judge may alter thke order of proof. CCDE CF CIV. PRCC. § 1870(5)
provides;

Afger proof of a partnership or agency, the act or declaration of a

partner or agent of the party, within the scope of the partnership

or agency, and during its existence [is admissiblel].

Notwithstanding the phrase "after proof", the admissicn may te admitted subject

to its being stricken cut if not connected up. Brea v. McGlashsn, 3 Cal.

App.2d b5k, 467, 39 P.2a 877 (1934).

We recommend, therefore, that a provisien similar to subdivision {d) of
Sections 1260 and 1261 te added to Section 1259.

Shculd the words "the statement’ e substituted for the remainder of the
sentence following the word "make”? Should "expressly or impliedly"” be
inserted before "authorized"?

Secticn 1260.

This is the same as our URE Rule 63(9)(b)} as revised at the February
meeting.

Sutdivision {c) of Section 1260 came from the URE. No California case
has Imposed’ such a requirement. The reascn for the requirement in the URE
was that the admissions were not limited to those 1ln furtherance of the
conspiracy. The URE abandoned the agency rationale for the conspiracy
exception and made statements of conspirators admissible as admissicons 1f they
related merely to the subject ratter. We have restcored the traditional

conspiracy exception. It is based on agency principles. Only those admissions
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made in furtherance of the conspiracy are admissible. Hence, Sectlon 1260
is really a specific application of the rule stated in Section 1259. 1259
does not have any requirements similar to subdivision (c). Recause the rule
as revised by the Conmission deals with a specific type of authorized admission,
and not statements of conspirators generally, we recommend that subdivision (c)
be deleted.

In subdivision (d}, we recommend that the phrase "proof of the existence”
be changed to "evidence sufficient %o sustain a finding of the existence".
The judge does not have to be persuaded of the existence of the conspiracy.
Rule 8, as revised by the Ccmmission so indicates. To avoid any apparent
inconsistency, the word "prcof” should be revised as Iindicated.

Section 1261.

This is the same as our URE Fule 63(9){a) as revised at the February
meeting.

We do not reccmmend the deletion of subdivision (c) here as we did in
Section 1260. The theory of admissibility is different. Authorized admlssions
of agents, partners, and emplcyees are covered by Section 1259. Section
1259 covers existing law. Section 1261, therefore, has independent significance
only insofar as those statements of agents, partners, or employees are
concerned that they were not authorized to make. The theory is that an
agent or employee would not be likely to rake an untrue staterent adverse to
his employer's interest during the continuance of the agency or employment
relationship. These statements, therefore, are admitted hecause of the
circumstantial guarantee of trustworthiness. Authorized admissions, on the
other hand, are admitted tecause 1t is the party himself (thrcugh the agent

or employee) who made the statement, Circumstantial evidence of trustworthiness
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is an irrelevant consideration sc far as authorized admissions are concerred.
Because the statements in Section 1261 are admitted tecause it is believed
they are trustworthy, it is not unreasorable to require that the statement
be made upon persoral knowledge and not in terms of opinion.

The Senate Subcormittee expressed sore concern over this section. They
expressed the view that it is based on an unrealistic theory. Fmployers
and employees deal with each other 2t arm®s length. Frequently, there is
no prarticular feeling of loyalty between them. Fregquently, there 1s
animosity between them. Hence, the mere fact that a perscn is employed
by another provides no guarantee that he will say only true things concernlng

the subject matter of the employment.

Section 1262.

This is the same as RURE 63(9){c).

Sutdivision {c} of this secticn is not existing law. It is suggested
that the Following be substltuted for sutdivisions (b) ard {c) of Section
1262

(v} The statexent would te admissible if offered against

the declarant in an action upcr that liability, obligation, or

duty. 4

The revision expresses more accurately the existing law as found in
Section 1851 of the Code of Civil Procedure which provides that "whatever
would te the evidence for or against such person is prina facie evidence

between the parties.”

Section 1263.

This is the same as FKURE 63(10)} as révised at the February nmecting.
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Subdivision {(c) does not permit a declaration against interest
made while a person is in custedy to te admitted in & crimiral action
unless it would be admissible against the declarant 1T he were the deferdant
in a criminel action. There scems to be no reason for limiting this
subdivision to statements rade while in custody. Statements taken in
violation of constitutional guarantees should be excluded even though
not made while in custody. We suggest that subdivision (c) be revised to
read:

(c¢) A statement is not made admissible by this section

unless the statement would be admissible under Section 1256

against the declarant if he were the defendant in a criminal

actlon.

The staff suggests that paragraph {3) of subdivision (b) be deleted.
This reguirement--that the declarant is unavailable as a witness--would
change existing law. The statements admissible under Section 1263 are
probably more reliable than testimeny on the stand. Morecover, the sane
statement will be shown if the declarant 1s a witness; unless he repeats
it on the stand, it will come in as a prior incorsistent statement.

Section 126k,

This is the same as RURE 63(12)(z).

Sections 126k, 1265, 1266, ard 1267 do not apply to statements
'"made in bad faith". The Senate subconmittee raised = guestion concerning
the meaninz of this ghrase. The ccmmittee wondered whether it is intended
to mean anything different from Section 1285(b):

This section does not make a staterent admissible 1f the state-

rent was made under circumstances that the declarant in making

such a statement had motive or reason to deviate frem the truth.

Professor Chadbourn {(at pages 513 and 51k of the Hearsay study) indicates

that the phrase may mean that the statement must te made "withcut any
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obvicus motive to misrepresent” and " in a ratural wanner anrd not urnder

circumstances of susplcion.” Professor Chadbourn quotes Professor

McCormick to the effect that the phrase protably requires the trial judge

to consider the circumstances of the declaration and to determine "whether

they were uttered spontanecusly or desigredly with a view to making evidence."
If this phrase means the same thing as Secticn 1285(b), thé language

of Section 1285(b) should te inserted in each of these four sections in

lieu of the "tad falth" language. Should there be such a reguirement in

Secticn 1267 at all?

Section 1265.

This is the same as RURE 63{12)(b).

Section 1266.

This is the same as RURE 63(12)}{c}.

Section 1267.

This is the same as FURE 63(12)}(d).

Section 1268,

This is the substance of the hearsay exception approved at the
February meeting. It provides an excepticon to permiit repeal of the Dead
Man Statute.

We suggest that this section te revised to read:

1268. A statement is not rade inadmissible by Section 1200
when offered [{is-az-seiicn-against-an] by the executor or adminis-
trator in an action against him upon a claim or demand against the
estate of the declarant |3s-zei-rede-4szadsissible-by-Seeiion-5060]
if the statement was made upon the perscrnal knowledge of the
declarant and in good faith at a time when the matter had been
recently perceived by him and whille his recollecticon was clear
and when the declarant in making such statement had no motive
or reason to deviate Trcm the “ruth.
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The revisions of thils section are tased in part on URE Rule L{c). These
revisions chould make the secticn more acceptable and provide some guarantee
of trustworthiness that is not now provided by the secticn.

Secticn 1269.

This is the same as KUKE 63{13).

Section 1270,

This is the same as FURE 63(14).

Section 1271.

This is the same as RURE 63(15) as revised at the February meeting.
We suggest that the following sentence be added o sutdivisicon (b):
"A writing otherwise admissible under this section is not inadmissible

because the public employee whe zade the writing is uravailable as a witness.'

Section 1272.

This is the same as RURE 63(16).

Section 1273.

This section is the same as FURE 63(17){z) as revised at the February
mecting.

We believe that this section is defective. When a copy of a public
record 1s offered, the copy is a statement by the copyist asserting that
its contents are the same as the origiral record. If the copyist testifies
at the hearing, there is no hearsay problem. However, if the statement is
"made other than by a witness while testifying at the hearing” and is
"offered to prove the truth of the matter stated" (E;E;J that the original
record states what the copyist says it states), it is hearsay.

Tr what evtent should the hearsay of copyists of cofficlal records be
admissible? Thae URE Rule ¢3(17) stated that any "writing purporting to
be a ccpy of an official record” is admissible if authenticated as

-23-



Provided in Rule 68 (ncw Secticn 1h12), The werds "purperting to be”
were, no doubt, intended to mean the statement of the copyist is admissible
under the hearsay exceptlon provided in what is now Section 1273.

To neet this problem, we suggest that Section 1273 be revised to read:

1273. A statement that a writing is a copy of a writirg

in the custody of a putlic employee is not rade inadmissible by

Section 1200 when offered to prove that the copy is a true copy

of the writing in the custedy of the public employee if the

statement meets the reguirements of Section 1412,
The requirerent that the statement meet the requirements of Section 1412
is not essential. It may be a helpful cress reference to the pertinent

aunthentication section, however.

Section 127L.

This is the same as RURE 53(17)(b) as revised at the February meeting.

It might be helpful to provide a cross reference to Section 1413
{formerly Rule 69) in this section by adding at the end "if the writing
meets the requirements of Section 1413."

Section 1275.

This is the same as FURE 63(18).

Section 1280.

This is the same as FURE 63(19).

The word "document” is used in the first line. Should the word
"writing" be gubstituteds

There is a further problem in connection with Section 1280 that arises
out of the ccdification of Section 1451. The langrage of the two sections
should he conformed when they are intended to xean the seme thing. This
protlem, however, together with other problems relating to the proof of

public writings and records, will te presented to you by 2 later meno.
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Section 1281,

This section wae approved at the February meeting.

Vehicle Code Section 4C8534, enacted at the 1953 session, provides:

4 judgment of conviction for any viclation of this code or

of any local ordinance relating to the operation of a motor

vehicle or a finding reported under Section 1810 shall not

be res judicata or constitute a collateral estorpel of any

issue determined therein in any subsegquent civil action.
Should Section 1281 be subject to Vehicle Code Section 4C83k4, or should
Vehicle Code Section 40B34 te made subject to Section 12817

The Vehicle Code section was eracted to prevent plaintiffs from
relying on judgments convicting the defendants of Vehicle Code violations.

Whether plaintiffs could do so in the abtsence of the Vehicle Code section

is uncertain. Teitelbaum Furs, Inc. v. Dominion Insur. Co., 58 Cal.2d

€0L, held that a person convicted of a crime was estopped from bringing
an action against another btased on the same occurrence. It did nol deal
with the question whether 2 plaintiff could rely on the judgment as against

Teitelbaum. Professor Currie in an article entitled Mutuality of Collateral

Estoppel: Limits of the Bermhard Doctrine, $ STAN. L. EEV. 281 (1957),

argues that a judgrent against a defendant in one case cannot be used to
conclusively establish the facts determined in favor of a plaintiff in
ancther case. He states, "I predict with confidence that the Suprene
Court of Californie will rot held that the former judgment is res judicata

in these circumstances." at page 285. His positlon is that the Bernhard
doctrine of collateral estoppel can bte asserted defensively but not
offensively.

A recent case, Newman v. Larsen, 36 Cal. Rptr. 883 (1964), held

contrary to Professor Currie's thesis. A defendant found guilty of
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ageravated assault was sued for civil damages on the basis of the assault.
The court held that the defendant was conclusively bound by the crimirnal
judgment against him. The opinion, however, dces not discuss the Currie
article nor the implications of the cases cited and discussed in the Currie

article. We do not know whether = hearing was reguested in the case.
Whatever the fate of the Teitelbaum doctrine, Velicle Code Section

40B3h prohibits the use of vehicle convictions for res judicata or collateral

estoppel. Section 1281, however, merely makes felony conviction evidence;

hence, there 1s no technical inccrslistency. Sheuld 1281 te revised tc indicate
that it applies notwithstanding the Vehicle Code, or -should the evidentiary

use of vehicle convictions be prohibited also?

Section 1282,

This is the same as HUEE 63(21).

Section 1283,

This is the same as RURE 63(21.1).

Section 128k,

This is the same as FURE 63(23).

Section 1285.

This is the same as FURE 53(24).

Section 1286.

This is the same as FURE 03(26}.

Section 1287.

This is the same as RURE 63(26.1).

Section 1288.

This is the same as FURE 63(27) as revised at the February meeting.

Section 1289.

This is the same as RURE 63(27.1).
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Section 1290.

This 1is the

Section 1291.

This is the

Section 1292.

Thig is the

Section 1293.

This is the

Section 129k.

This is the

Sectlon 1295.

This dis the

same

sdame

same

same

sane

samne

a

o]

a8

2

n

as

as

ae

RUKE ©3(28).

RURE 63(29).

FURE 63(29.1).

FURE 63(30).

FURE 63(31).

RURE €3(32).

There are other matters with respect to the proposed statute sections on

hearsay evidence thet we will raise in a mermorandum prepared for a future

reeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary

Jogeph B. Harvey
Assistant Executive Secretary
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